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Last week BCLP issued a client alert on the Trump Administration’s immigration enforcement

agenda. In response to requests from our clients for more information on this issue, we will be

issuing a series of alerts on this topic. This week, we are addressing what to do when an agency

arrives unannounced.

President Donald Trump and newly named “Border Czar” Tom Homan have been vocal about their

plan to “run the biggest deportation operation this country’s ever seen,” including by targeting

undocumented workers and the businesses that hire them. The administration has already begun to

execute on that promise:  the president has signed several immigration-related executive orders and

employers around the country are seeing a dramatic uptick in unannounced workplace visits by

Immigration & Customs Enforcement (“ICE”). In addition to proactively ensuring your hiring and I-9

practices are in compliance and ready for an audit, employers should also have a plan in place for

how to respond in the event of a workplace visit (including a potential raid) from ICE.

When law enforcement agents arrive at your workplace, they may ask to meet with management, to

review (or “audit”) documents, and/or serve a subpoena or search warrant on the company or any

employee. In some instances, agents may even surround the premises and seal off exits and routes

of escape. Having a rapid response plan in place can help you and your employees remain calm

and react in the best interest of the company. Employers should consider the following best

practices when facing an ICE worksite visit:

1. Immediately call counsel (in-house or outside) and request that ICE agents wait if they ask to

conduct any search or interviews until counsel has arrived. If counsel cannot be on site in a timely

manner and the ICE agents insist on moving forward with a search immediately, consider keeping

counsel on a live phone call/FaceTime to assist in guiding personnel on site and interfacing with

ICE agents in real-time. ICE should not demand to interview anyone without counsel present.

2. Determine the purpose of the visit by requesting the agents’ identification and any warrant,

subpoena, or notice of inspection. A notice of inspection is slightly less immediate – it will require

you to provide ICE with copies of all requested records within three days. A warrant or subpoena,

on the other hand, can authorize immediate action including an immediate search.
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3. Collect the names and badge numbers of all agents who come on site.

4. Carefully review any warrant for validity (signed and dated by a judge), and, if it is, review the

scope of the judicial warrant (e.g., does it apply only to certain areas of the premises and/or for a

limited period of time). If counsel is not yet on site, immediately send a copy of the warrant(s) to

counsel.

5. Regardless of whether ICE provides a valid judicial warrant, you should always verbally express

non-consent to any search. However, never physically interfere with or obstruct the agents while

they conduct a search. Expressing non-consent preserves the ability to contest ICE’s actions later

on.

6. Carefully monitor any search and verbally object to ICE agents searching any area outside the

scope of the judicial warrant or interviewing any management employee in a position to speak on

behalf of the company. Do not, however, interfere with their search or interviews of employees.

7. If the ICE agents do not have a judicial warrant, they may search public areas within the

workplace, but may not search private areas of the workplace without consent. Again, express

non-consent to ICE’s search of both public and private areas. If agents attempt to search the

private areas of the workplace, verbally object to the search, but do not physically interfere or

obstruct the agents’ actions.

8. Accompany the agents at all times and document all interactions with them, including any non-

consent (and those present as witnesses), areas searched, documents seized, people interviewed,

and any requests made by the ICE agents. Take notes and, if able to do so without interfering,

video. Attempt to replicate any photographs taken by agents during the search.

9. Provide accurate and truthful information to the agents; but do not volunteer information,

including employees’ immigration status or nationality. Do not attempt to hide or destroy

documents or to hide or help employees leave the premises during any raid.

10. Inventory any documents taken, identifying the source of the documents (i.e., “from the desk or

Mr. X”). Request that ICE provide a list (or “inventory”) of all materials taken during any visit. Try

to provide copies instead of originals. If the agent(s) refuses, request to copy all documents

produced before they are removed.

BCLP has a team of knowledgeable lawyers who can help employers develop the recommended

policies, practices, and plans, including the development of a rapid response plan, to be prepared for

responding to a government visit. Our team also has experience assessing risks from both a

criminal and employment law perspective, as well as responding to audits, assisting when raids

occur, managing workforce disruptions and absences in a compliant way, and managing public

relations after a raid or audit.
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If you or your organization would like more information, please contact any attorney in our

Immigration Preparedness and Rapid Response Team.

Employment & Labor
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This material is not comprehensive, is for informational purposes only, and is not legal advice. Your use or receipt

of this material does not create an attorney-client relationship between us. If you require legal advice, you should

consult an attorney regarding your particular circumstances. The choice of a lawyer is an important decision and

should not be based solely upon advertisements. This material may be “Attorney Advertising” under the ethics and

professional rules of certain jurisdictions. For advertising purposes, St. Louis, Missouri, is designated BCLP’s

principal office and Kathrine Dixon (kathrine.dixon@bclplaw.com) as the responsible attorney.


