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WHAT HAPPENED

Last week, the SEC announced settled charges against 23 companies and individuals for failing to

timely file Section 16 reports on Forms 3, 4 or 5.

Additionally, two public companies were charged for contributing to late filings by their officers and

directors and failing to disclose the deficiencies as required.

Without admitting or denying the charges, the parties agreed to cease and desist orders and to pay

penalties ranging from $10,000 to $200,000 for individuals, $40,000 to $750,000 for entities, and

$200,000 each in the case of the two public companies.

TAKEAWAYS

Over the past year, the SEC has shown increased focus on delinquent filings, bringing actions

against institutional money managers for 13F reporting failures  and corporate insiders for Section

16 reporting failures.

Section 16 of the Securities Exchange Act of 1934 concerns short-swing trading in company stock

by certain insiders, and requires disclosure of certain insider transactions.  Section 13 of that Act

sets forth disclosure obligations of parties who acquire holdings in another company exceeding

specified thresholds (typically 5% or 10%). Both statutory regimes depend on the filing of required

reports with the SEC.

Notably, according to its announcement last week concerning the settled charges, the SEC used

data analytics to identify the individuals and entities who filed late reports. This reflects a

continuing trend in enforcement actions based on data analytics; previous analytics-based cases

involved 10b5-1 trading plans, insider trading and accounting and disclosure violations. According

to the SEC, these tools allow its staff to streamline investigations and bring cases faster and more

efficiently.
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https://www.bclplaw.com/en-US/events-insights-news/sec-announces-charges-against-fulton-financial-corporation-and-interface-inc-in-bellwether-of-increased-earnings-management-enforcement-activity.html#:~:text=These%20enforcement%20actions%20are%20a%20result%20of%20the%20implementation%20of%20an%20%E2%80%9CEPS%20Initiative%E2%80%9D%20by%20the%20Division%20of%20Enforcement%20that%20seeks%20to%20leverage%20risk%2Dbased%20data%20analytics%20to%20identify%20potential%20instances%20of%20accounting%20and%20disclosure%20violations%2C%20including%20those%20resulting%20from%20earnings%20management%20practices
https://www.law.com/corpcounsel/2024/06/03/feds-using-data-analytics-to-turbocharge-insider-trading-enforcement/?kw=Feds%20Using%20Data%20Analytics%20to%20Turbocharge%20Insider%20Trading%20Enforcement&utm_position=1&utm_source=email&utm_medium=enl&utm_campaign=morningupdate&utm_content=20240603&utm_term=cc&oly_enc_id=7021B4692690G2R#:~:text=Federal%20securities%20enforcement,Division%20of%20Enforcement
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Public companies should educate and remind their insiders about their personal SEC reporting

obligations.  They should also review and tighten, where necessary, their corporate controls and

procedures for assisting their insiders.

Further, companies with their own Schedule 13D or 13G or Section 16 reporting obligations (or

Schedule 13F in the case of entities with portfolios of investment securities of at least $100 million)

should review and tighten, as appropriate, their systems and controls intended to:

▪ Timely identify when the company becomes a 5% or 10% beneficial owner of another entity,

taking into account the holdings of related persons as well as securities for which it may have

or share investment or voting discretion.

▪ Timely identify when material changes occur, including increases or decreases in beneficial

ownership or material changes in investment intent, that trigger an obligation to amend

Schedule 13D or 13G.

▪ Restrict or closely monitor trading in securities of which the company or its insiders qualify as

Section 16(a) reporting persons.

▪ Update or revise procedures to gather or verify information needed for filings.

DEEPER DIVE 

The factual patterns in this most recent enforcement sweep included:

Reporting failures by entities

▪ Failure to timely file Schedule 13D and Form 3 upon acquisition of convertible preferred stock

which, when combined with small existing holdings of common stock, resulted in beneficial

ownership of more than 10%.

▪ Failure to amend Schedule 13D upon learning such convertible preferred stock could not be

converted due to insufficient authorized shares.

▪ Failure to timely file Schedule 13D upon acquisition of warrants which, when combined with

existing holdings of common stock, resulted in beneficial ownership of more than 5%.

▪ Officers, directors and significant shareholders failing to timely file or amend their holdings

and transactions in shares of the issuer.

▪ Several investment advisors and their respective affiliates, including private funds failing to

timely file or amend Schedule 13Ds or 13Gs, or Forms 3 and 4, with respect to various

companies, even while taking activist positions, nominating director candidates or holding

director designation rights or otherwise crossing ownership thresholds.
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▪ Several investment advisors failing to timely file or amend Schedule 13Gs and Forms 3 and 4

due to failures to aggregate holdings of affiliated entities and private funds that shared

directors or indirect beneficial ownership.

▪ An investment manager failing to timely file or amend Forms 3 and 4 and Schedule 13G on

behalf of an affiliated private fund that held more than 10% of two public companies.

▪ The general partner of affiliated investment funds failing to timely file or amend Schedule

13Ds triggered by private credit restructuring transactions.

▪ A financial services firm and affiliates failing to timely file Forms 3 and 4 with respect to

several issuers.

▪ A financial institution failing to file or amend Schedule 13Ds or 13Gs with respect to numerous

companies due to failures to monitor and aggregate beneficial ownership across its

subsidiaries.

▪ A public company with a large investment portfolio failing to timely file Schedule 13Fs and

Form 4s.

Reporting failures by individuals

▪ An individual who failed to timely amend his Schedule 13D following a reduction in the

number of outstanding shares of the issuer.

▪ An individual who failed to timely file a Schedule 13D upon the acquisition of more than 5% of

a company in a spin-off.

▪ Officers/directors who failed to timely file Form 4s and amendments to Schedule 13G with

respect to transaction in shares of the respective issuers, purportedly due to the failure of

company personnel to make timely filings on their behalf.

▪ An individual who failed to timely file or amend Schedule 13Ds with respect to several entities

spun-off from the company for which he served as chairman.

Oversight and procedural failures by public companies

▪ A company that failed to timely file more than 200 Form 4s for its officers and directors due to

its negligence in handling such filings that it voluntarily agreed to manage. It also failed to

disclose such delinquencies as required by S-K Item 405.

▪ A company that failed to timely file more than 100 Form 4s for its officers and directors due to

its negligence in handling such filings that it voluntarily agreed to manage. In many cases, it
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improperly marked transactions as voluntarily reported earlier than required. It also failed to

disclose such delinquencies as required by S-K Item 405.
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This material is not comprehensive, is for informational purposes only, and is not legal advice. Your use or receipt

of this material does not create an attorney-client relationship between us. If you require legal advice, you should

consult an attorney regarding your particular circumstances. The choice of a lawyer is an important decision and

should not be based solely upon advertisements. This material may be “Attorney Advertising” under the ethics and

professional rules of certain jurisdictions. For advertising purposes, St. Louis, Missouri, is designated BCLP’s

principal office and Kathrine Dixon (kathrine.dixon@bclplaw.com) as the responsible attorney.


